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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(=) W%ﬁamﬁmﬁmﬁwﬁﬁaﬁ%ﬁwwmwﬁﬁ%ﬁﬂﬁﬁm
IR [ o TR 3 qroel § S Wi F arg? FReT g v gaer § Fatiad g

1




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any nominate public sectof;bank~of the
place where the bench of the Tribunal is situated. L0 st I P
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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of the Finance Act, 1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iliy amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” '




F. No. GAPPL/COM/STP/4292/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s Kaydee Cargo, Proprietor
of Priyanka J. Shah, 41, Kaycrest, Near Parimal Garden, C.G. Road,
Ahmedabad-380006 (hereinafter referred to as “the appellant?) against
Order in Original No. CGST-VI/Dem-450/Kaydee /AC/DAP/2022-23
dated 28.03.2023 [hereinafter referred to as “the impugned order”]
passed by the Assistant Commissioner, CGST, Division —VI, Ahmedabad
South (hereinafter referred to as “the adjudicating authority”).

0. Briefly stated, the facts of the case are that the appellant having
service tax registration No. APDPS9044nsd001 are found under
discrepancy between the gross value of services declared in Income Tax
and TDS returns compared to the Service Tax returns for the financial
year 2015-16. The Central Board of Direct Taxes (CBDT) forwarded this
analysis to the Central Board of Indirect Taxes and Customs (CBIC). It
appears that the appellant may have mis-declared the gross value of
services in the Service Tax Returns, resulting in underpayment or non-
payment of applicable service tax. Due to the appellant’s failure to

provide required details, the service tax liability is being calculated

accordingly.
Sr. | Period Taxable Value i.e. value | Rate of Service Tax
No. | (F.Y.) difference in sales of Service payable (in
service as per ITR/TDS | Tax incl. Rs.)
& STR (in Rs.) Cess
1. |2015-16 63,56,169 14.5% 9,21,644

3. The appellant were issued Show Cause Notice No. V/WS06/0 &
A/SCN-24/2021-22 dated 12.04.2021 proposing to demand and recover
Service Tax amounting to Rs. 9,21,644/- for the period F.Y. 2015-16,
under proviso to Section 73 (1) of Finance Act, 1994 along with interest
under Section 75 of the Act. The SCN also proposed imposition of
penalty under Section 77(1)(c) and Section 78 of the Finance Act, 1994.

4. The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand of
Page 4.




F. No. GAPPL/COM/STP/4292/2023

Service Tax amounting to Rs. 9,21,644/- was confirmed under proviso
to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period F.Y.
2015-16. Further (i) Penalty of Rs. 9,21,644/- was imposed on the
appellant under Section 78 of the Finance Act, 1994; and (ii) Penalty of
Rs. 10,000/- under Section 77(1)(c) of the Finance Act, 1994.

5.

Aggrieved by the impugned order, the appellant has preferred this

appeal on following grounds:

>

That the appellant submits that they have given explanation about
difference in income as per profit and loss account and as per
service tax return. The appellant has rendered certain services on

which service tax is to be paid by receiver of services.

The order dt. 28.03.2023 is passed without considering explanation
of the appellant.

That the appellant are carrying on business of clearing & forwarding
agent in the name of M/s. Kaydee Cargo. The appellant had filed
return of income for 31.03.2016 on 04.07.2016 vide receipt no.
2331838300407 16 showing total income of Rs. 9,07,640/-.

That the appellant are maintaining regular books of accounts. As
per the notice, there is a difference in appellant's income which is

summarized as under:

Table-A
Particulars Sales of Rent Total (in
Service Income Rs.)
(Amount in | (Amount
Rs.) in Rs.)

As per P & L Account and
Return of Income 7965636 | 108151 | 8073787
As per Service Tax Return 1501323 | 108151 | 1609474
As per 26AS
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6.

F. No, GAPPL/COM/STP/4292/2023

Particulars Name of Amount | Amount
Recipients (in Rs.) | (in Rs.)
Total Amount as per P & L 7965636
Account
Jyothy Labs | 4994460 | 6244961
Ltd.
Less: Service Tax on Jyothy 1250501
Freight to be paid by consumer
receiver of services Products
Marketing
Ltd.
Net Income 1720675
Less: No Service tax Sahil 87500 167400
Payable on local freight Enterpirse
being less than Rs. 750/- Snehil 79900
Amount liable for Service
Tax 1563275
Amount on which service
tax is paid 1501323
Difference 51952

In connection with above bills of 2 parties, the appellant have
submitted that they had rendered services of freight. Service tax on
freight charges was payable by service receiver. They rely on rule
2(1)(d)(i)(B) of service tax rules, 1994 read with Notification No.
30/2012-ST. They also rely on commentary at page no. C-256 of

book 'Service Tax Law & Practice' by Rohini Aggarawal.

As per the said notification, in case of freight service tax was to be
paid by service receiver when service receiver is a factory / body

corporate. The appellant have therefore not paid service tax on

freight charges.

Personal Hearing in the case was held on 07.03.2024. Shri

Bhadresh Shah, Chartered Accountant appeared for Personal Hearing

on behalf of the appellant. He informed that vide email dated 28.02.24

they have sent 72 page additional submission along with evidences. He

said that the client is transporter and the recipient bein

corporate
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F. No. GAPPL/COM/STP/4292/2023

entity and be liable to pay Service tax under RCM. No liability on their
client.

7. In their additional submission the Appellant have submitted
following documents (A) copy of ST-3 for F.Y. 2015-16, (B) copy of Form
26AS certificate for F.Y. 2015-16, (C) Copy of Annual Bank Statement,
(D) copy of Audit Report for the F.Y. 2015-16, (E) copy of Reconciliation

statement, (F) copy of sample invoices.

8. I have carefully gone through the facts of the case available on
record, grounds of appeal in the appeal memorandum, oral submissions
made during personal hearing, the impugned order passed by the
adjudicating authority and other case records. The issue before me for
decision in the present appeal is whether the demand of service tax
amounting to Rs.9,21,644 /- confirmed under proviso to Section 73 (1) of
Finance Act, 1994 along with interest, and penalties vide the impugned
order passed by the adjudicating authority in the facts and
circumstances of the case is legal and proper or otherwise. The demand

pertains to the period F.Y. 2015-16.

9. Upon reviewing the appellant’s written submission during the filing
of Appeal Memonadum, Oral submission and additional submission
filed during the time of personal hearing, it is observed that the

appellant are engaged in the business of clearing and forwarding service.

0.2 To qualify as a Goods Transport Agency (GTA) Service provider it is
essential to issue a consignment note. The definition of GTA is presented

below:

“goods transport agency” means any person who provides
service in relation to transport of goods by road and issues
consignment note, by whatever name called; Thus, it can be
seen that issuance of a consignment note is the sine-qua-
non for a supplierof service to be considered as a Goods

Transport Agency.
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F. No. GAPPL/COM/STP/4292/2023

The appellant have not produced any consignment notes instead, they
have produced sample invoice cum debit note. Whether the same can be
considered as Consignment Note or not, need to be verified. In the
service tax return they are declaring their service as Clearing and
Forwarding Agent service and accepting their liability in Forward Charge
Mechanism. While before this office they are claiming to be GTA and
stating the recipient is liable to pay service tax. On the other hand the
impugned order is passed ex-parte. So the adjudicating authority has
not examined this aspect at all. Hence it is in the fitness of the thing
that the matter is remanded back for fresh adjudication following the

principles of natural justice.

10. In view of the above discussion and findings the order is set aside

and the appeal is allowed by way of remand.

11, 3rdler shal gTer &t ot 75, arfier 7 e o it & frar san 2 |
The appeal filed by the appellant stands disposed of in above terms.

95

EICEEES I
A6 (o)
Dated: Qé"‘l\/larch 2024

2
TN
5 ‘O®

(5y3d
i€ (

(QI‘:’&&

3

Wﬁﬂ&iﬁ’es‘ced:

PHR)
srefleias ( 3rie)

DA SR, U

Page8 :: i



F. No. GAPPL/COM/STP/4292/2023

By RPAD / SPEED POST

To,

M/s Kaydee Cargo,

Proprietor of Priyanka J. Shah,

41, Kaycrest, Near Parimal Garden,
C.G. Road, Ahmedabad-380006
Copy to :

1)  The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2)  The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division VI, Ahmedabad
South

4)  The Supdt.(Systems) Appeals Ahmedabad, with a request to upload

on Website,
5 Guard File
6) PAfile
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