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qt{ 'rf+ w wftv4lrtqr + q+utv qRm %tar e at qt Rg 3111% % vfl wrTf+rfI ;fIt gmT -TV ©wq

©fBqaftqtwftvvqnwOwr w+vi wga%rw%m {, emfbe& mtv %fqqa§tv6m #1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VHK vtrHTrlqMrqrqqv:-

Revision application to Government of India:

(1) ##brnw€qqrvx wf#fhn,1994=FFura©aaft+qzwqq=:mqt:r41t+13h %Tnqt
?q-urtr % yqq vw # #tnfK Edftwr ©Mt @gm nfU, vrTa vt©n, fRv+qrTT, TFRH ft*lWT,

qj£ft +fR@, Htm gm vga, +T€qPf, q{ Wt: rrooor€r#tqT+tqTf@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the followklg case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qR qTa#raRhqm+ + q4 &a 6Mn vr+ + fM wvnrHTr©q6TmT+ + Tr fM
wrgrqR+qStWTFrKq VFR+ VAST TFt +, nMr W€Fm W WTKqn%q§MFqrtvriq
vr fiatT WFKrn+§' vm=Rvfwn%€hq§{ {TI

In case of mly loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another during the course
of procegsing of the goods in a warehouse or in storage whether in a factoI:Y or in a
warehouse

(v) niv % %T fqgT try Tr VjqT + fhrfftv qm qI VT qT© % ftfRvhr q @BfPr

©qnqql+–r ReM+qFi+qqtvN€b vwWrIT?qT vi% +fhHRF tl



In case of rebate of duty of excise on goods exported to any countrY or territorY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(IT) TRqFq%rlqTTT%qRmvKT+TW(+W©WqW Bt)Md%nwFnd§l

In case of goods exported outside India export to Nepal or Blmtan, wlthout
payment of duty.

(Er) Mr ©qnTamnq W + W %$rqqt YI##fUxm#q{%;h®wtqT:aqg
WTa V+ R,rv % !,nRg, gIrl,RI Mr b griT qTR7 fr €W qt qT VTX + Rv wfbfbm (+ 2) 1998

HNF l09 graf+Infqq Tq6t'

Credit of any duty allowed to be utilized towards paWent of excise dutY on final
products under the provisions of ms Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) q-FM nyrqq ql© (Mtv) nq'IIga, 2001 % fhm 9 % 3+mf7 ftfRftg Wn It@n W-8 + a
vfbR +, !fqv sweeT iT IIft ©rtqr 9fqv feqT% ir dtv qTV h #tclUj©-WtW q4 gnR?t mtV dR a-a
vfhit + vrq afb vr# fM vm vrfjt{I ati% WT,r @r7T ! mr W ent # 3tWtK gTn 35-S +
ftutfttr + + BiT?TT + w + vrq ft%rt-6 vr@m #t viV vfl gMt qTf®l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing paWent of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+©t©Tqqq%vrqqBt fw mV Tq@r©®tnaaqq8?tva 200/- =M !qVTqa
qTV3ilqd+@M6q Tq vr@+@r©®-frlooo/-4t=ftvy'TTTq©©rql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

gbR qM +#hWHqT qM q+8nqTWfWrRWTTfBqwr # vfl vfl@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h€kr Mw€R TW @RlhRT, 1944 4t ara 35-dt/353 % Wh:-
Under Section 35B/ 35E of CBA, 1944 an appeal lies to :-

(2) 3nfRf8v qRaq + qVTtT @!€Tr +©©ra #t wfM, wRaY + qwra # #hiT !!@, #.€kr
arm qJFq q4 Mrm wftVhf qnTfMpr (fReT) #t qBrv €tihr fff&t, ©§qXIVTV + 2"' qrqr,

qqT# qH, 3RRqT, nT8TTPR, ©§qTTRR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2='dfloor, Bahumali Bhawan, Asarwa, (3irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sec;Q£7a4ko! the
place where the bench of the Tribunal is situated. /=’' :a=
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(3) =rfe sv wig + q{ qq qTtqff vr WITiW €rvT i dt ntq ly @Her % fh =Rv vr y;TVTq wb
#rtf#a©rmqTfiFTw€q b8isu vfl fs fHm vfr vrf+qq+%fRK VqTffqftWftdK
arnTfhror=EtTqwftvTriMrvtrnfruqwrMfMvrmel

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) mgr@ qj@ Hf§fhm r970 vqr #fTfb7 qt glqqt -1 % +wh fIEdfIT fbu HETTI a%

wr+qq qr qwiTtqr VVTf+'rfa fMbn VTfhrTft + wtqt + + n+q qt in xfOn v 6.50 qt vr vvmq
qrv3fbm@n§tqTqTf§V I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §q#HtH©avrqdF#rfhknr %t+qr+fWt#r©tt 'ft&vrqwHf#af#nvmeqt fM
gIg–6, +nth ©qr€+ qJmv{tqr6t wftdnawnfw6w (qBrtfRf&) fhm, 1982 +fqfiV{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dKT w, :r-gb uqrmqrv–6q{&vFm wfh+krqMTfhmn (fReE) q+ vfl Bnfl@t:6qwi&

t H#FfhT (Demand) @# (Penalty) qT 10% $ WIT mRT VftqBt %I §THt@, Tf&gwr @ WH

10 qfTg W el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the FinanCe Act, 1994)

+rdN gNR qj@ aT hTm # #miT, qTTfTq €PTT BMf EFt ThT (Duty Demanded) I

( 1) & (Section) lID bqT fREina afPr;

(2) f@n ma ma #f& qt IIfim;
(3) in{a#ftzfbRit%f+Br6%a®tvnf}rl

TBj{ wn ' aRd wild’ tvB+If vw 4Tqw MT wfm’ nf&vnt#%fRKlfqT€Vnfhn
Tm BI

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
p,e_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act1 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) wi greeT % srB whey lf8q tuI % WIg qd qM WWT W VT wv f%qTfia $ a qhr RK W{

qrv3bro%X,mqW ;RHO#qH®€f+qin?864@T+ 10% Tun W#VTVqi881

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and penaltY are inI:p=e'
or penalty1 where penalty alone is in dispute.” re:'i:+:::\,
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r. N,. GAPPL/COM/STP/4292/2023

©RD©R-XN-APPBAL

The present appeal has been filed by M/s KaY(iee Cargo> Proprietor

of Priyanka J. Shah2 41: Kaycrest2 Near PMmal Garden, C.G. ROad,

Ahmedabad-380006 (hereinafter referred to as “the appellant’n agalnst

Order in Original No. CGST-VI/Dem-450/Kaydee/ AC/DAP/2022-23
dated .28.03.2023 [hereinafter referred to as “the impugned OFder”]

passed by the Assistant Commissioner, CGST, Division –VIp Ahmedabad

south (hereinafter referred to as “the CLdMdiCating authoritY’).

2 . Briefly stated, the facts of the case are that the appellant havlng

service tax registration No. APDPS9044nsdOOI are found under

discrepulcy between the gross value of services declared in Income Tax

and TDS returns compared to the Service Tax returns for the financial

year 2015-16. The Central Board of Direct Tures (CBDT) forwarded this

analysis to the Central Board of Indirect Taxes and Customs (CBIC). It

appears that the appellant may have mis-declared the goss value of

services in the Service Tax Returns, resulting in underpayment or non-

payment of applicable service tm. Due to the appellant’s failure to
provide required details, the service tax liability is being calculated

accordingly.

Sr. I Period
No. i (F.Y.)

Taxable Value i.e. value
difference in sales of
service as per ITR/TDS
&; STR (in Rs.)

63,56, 169

Rate of
Service
Tax incl
C:ess

14.5%

Service Tax
payable (in

Rs .)

2015- 16 9,2 1,644

3. The appellant were issued Show Cause Notice No. V/WS06/O &

A/SCN-24/2021-22 dated 12.04.2021 proposing to demand and recover

Service Tax amounting to Rs. 9,21,644/- for the period F.Y. 2015-16,

under proviso to Section 73 (1) of Finance Act, 1994 along with interest

under Section 75 of the Act. The SCN also proposed imposition of

penalty under Section 77(1)(c) and Section 78 of the Finance Act, 1994.

4. The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand of
Page 4 1
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F. No. GAPP:L/C:OJW/STP/4292/2023

Service Tax amounting to Rs. 9,21,644/- was confirmed under proviso

to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period F.Y.

2015-16. Further (i) Penalty of Rs. 9,21,644/- was imposed on the

appellant under Section 78 of the Finance Act, 1994; and (ii) Penalty of

Rs. 10,000/- under Section 77(1) (c) of the Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred this

appeal on following grounds:

> That the appellant submits that they have given explanation about

difference in income as per profit and loss account and as per

service tax return. The appellant has rendered certain services on

which service tax is to be paid by receiver of services.

> The order dt. 28.03.2023 is passed without considering explanation

of the appellant.

> That the appellant are cmrying on business of clearing &; forwarding

agent in the name of M/s. Kaydee Cargo. The appellant had filed

return of income for 31.03.2016 on 04.07.2016 vide receipt no.

233183830040716 showing total income of Rs. 9,07,640/-

> That the appellant are maintaining regplar books of accounts. As

per the notice, there is a difference in appellant's income which is
summarized as under:

Table-A

Particulars Sales of
Service

(Amount in
Rs

Totd (inRent
Rs .)Income

(Amount
in Rs

As per P & L Account and
Return of Income

As per Service Tax Return

As per 26AS

'796563q

1501323

8073787108151

1609474108151

/h HL i:h H
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F. No. GAPPr//c;owi/STP/4292/2023

Particulars Name of
Recipients

Amount
(in Rs.)

Amount
(in Rs.)

mi7ZManrl–&;L
Account

7965636

Jyothy Labs
Ltd.

Toby
cons111ner
Products
Marketing

Ltd.

6

Less: Service Tax on
Freight to be paid by
receiver of services

1250501

Net Income
Less: No Service tax

Payable on local freight
being less than Rs. 750/-
milK in

Tax
Amount on which service

tax is paid
Difference

1720675
–87mr–TiT7mSaha

Enterpirse
mr hil 79900

1553275

1501323
51952

> In connection with above bills of 2 parties, the appellant have

submitted that they had rendered services of freight. Service tax on

freight charges was payable by service receiver. They rely on rule

2(1)(d)(i)(B) of service tUI rules, 1994 read with Notification No.

30/2012-ST. They also rely on commentary at page no. C-256 of

book 'Service Tax Law & Practice' by Rohini Aggarawal.

> As per the said notification, in case of freight service tax was to be

paid by service receiver when service receiver is a factory / body

corporate. The appellant have therefore not paid service tax on

freight charges .

6. Personal Hearing in the case was held on 07.03.2024. Shri

Bhadresh Shah, Chartered Accountant appeared for Personal Hearing

on behalf of the appellant. He informed that vide email dated 28.02.24

they have sent 72 page additional submission along with evidences. He

said that the client is transporter and the recipient beirB corporate
ca ??Ia 'r

Page 6 '



F. :No. C}AP:PL/CIOM/STP/4292/2023

entity and be liable to pay Service tax under RCM. No liability on their
client.

7. In their additional submission the Appellant have submitted

following documents (A) copy of ST-3 for F.Y. 2015-16, (B) copy of Form

26AS certificate for F. Y. 2015-16, (C) Copy of Annual Bank Statement,

(D) copy of Audit Report for the F.Y. 2015-16, (E) copy of Reconciliation

statement, (F) copy of sample invoices.

8. 1 have carefully gone through the facts of the case available on

record, grounds of appeal in the appeal memorandum, oral submissions

made during personal hearing, the impugned order passed by the

adjudicating authority and other case records. The issue before me for

decision in the present appeal is whether the demand of service tax

amounting to Rs.9,21,644/- confirmed under proviso to Section 73 (1) of

Finance Act, 1994 along with interest, and penalties vi(ie the impugned

order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The dernand

pertains to the period F.Y. 2015-16.

9. Upon reviewing the appellant’s written submission during the filing

of Appeal M.emonadum> Oral submission and additional submission

filed during the time of personal hearing, it is observed that the

appellant me engaged in the business of clearing ind forwarding service.

9.2 To qualify as a Goods Transport Agency (C,TA) Service provider it iS

essential to issue a consignment note. The definition of GTA is presented

below:

“goods transport agency” means anY person who pFovtdes

service in relation to transport of goods by road and ISSues

consignment note, by whatever name caRed; Thus, it can be

seen tha.t issua'rIce of a consignment note is the sine-qua-

non for a suppUerof service to be considered as a Goods

Transport Agency .

Page 7



F, No, GAPPL/COIU/STP/4292/2023

The appellant have not produced any consignment notes instead, they

have produced sample invoice cum debit note. Whether the same can be

considered as Consignment Note or not, need to be verified. In the

service tax return they are declaring their service as Clearing and

Forwarding Agent service and accepting their liability in Forward Charge

Mechanism. While before this office they are claiming to be GTA and

stating the recipient is liable to pay service tax. On the other hand the

impugned order is passed ex-parte. So the adjudicating authority has

not examined this aspect at all. Hence it is in the fitness of the thing

that the matter is remanded back for fresh adjudication following the

principles of natural justice.

10. In view of the above discussion and findings the order is set aside

and the appeal is allowed by way of remand.

11. WftHqatan®f#tv{wftBqrfhrnn©dvzft+&fMqTm{ I
The appeal filed by the appellant stands disposed of in above terms.

at( \

vm+;-'qq
gtIH (TQ?T)

Dated: }dFMa9h,&024
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F. No. (}APPL/ CIC>lW/STP/4292/2023

By READ L SPBED POST

To,
M/s Kaydee Cargo,
Proprietor of Priyanka J. Shah,
41, Kaycrest, Near Parimal Garden,
C.G. Road, Ahmedabad-380006
e:®py t© :

1)

2)

3)

4)

The Principd Chief Commissioner, Central GST, Ahmedabad Zone

The Principal Commissioner, CGST, Ahrnedabad South

The Deputy/ Assistant Commissioner, CGST, Division VI, Ahmedabad

South

The Sup(it.(Systems) Appeals Ahmedabad, with a request to upload

on Website,

Guard File

PA file
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